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 In order to establish a competitive energy market, the distribution infrastructure, as a monopolistic 

segment of energy networks, should be demonopolized. Instruments of economic regulation, which 

are often attributed ex ante character, are put in place to open the market and enable competitive 

forces. Unbundling is specific for it may also represent an ex post measure of a structural nature, 

exerted by competition protection authorities. 

 

In its broadest setting, this term is used in order to point to further steps in liberalising and 

establishing competitive markets, and is related to the essential facilities doctrine. A narrow concept 

of unbundling limits it to a full structural unbundling from any affiliated subjects in the energy 

chain. There are numerous forms of unbundling, which were introduced by the 2nd Energy package, 

while the 3rd Energy package introduces alternative models of structural reorganization. 

1.Introduction 
The achievement of a competitive internal energy market is one of the EU‘s strategic goals whose 

fulfillment implies taking a range of measures aiming at proceeding with liberalisation of the 

respective economic sectors. The energy sector is particularly important for the provision of energy, 

which is considered to be a service of a general economic interest. The main goals of the energy 

policy in the EU are, equally, achievement of a sustainable and competitive energy market, and a 

high level of protection of the security of supply.[1] 

 

At the beginning of 2006 the European Commission had stressed its concern over the existence of a 

high level of vertical concentrations in the energy sector, and published communications which 

served as a basis for its further steps in liberalizing energy markets.[2] Within the next few years, on 

one hand, the activities of the Commission were focused on the establishment of a legislative 

framework for vertical integrations of the transmission infrastructure, while on the other, its 

activities were related to other questions important for production of, and trade in, energy. 

 

As a regulatory instrument, unbundling was foreseen in the 2nd generation of energy regulations, 

namely Directive 2003/54/EC on electricity[3] and Directive 2003/55/EC on gas,[4] where it was 

emphasized that unbundling did not represent a compulsory instrument. The more stringent regime 

was introduced by the 3rd generation of energy regulation, aimed at further liberalizing this sector, 

Directive 2009/72/EC on electricity,[5] and Directive 2009/73/EC on gas.[6] The two Directives of 

2003 had foreseen several methods of unbundling in a gradual order, while the third generation 

contains alternative models, as a compromise between the member states. Although the primary 

goal of the Commission was to prevent the situation that any energy subject that produces or 

distributes electricity, wherever in the EU it operates, can own, control as a linked person, or operate 

the transmission system in any member state, in a legislative process based on mutual balancing of 

interests of member states and institutions of the EU, in addition to the full structural unbundling 

the new legislative framework opened the way for the whole range of similar instruments. Such 

instruments in their essence represent structural reorganization. In this Paper the author attempts to 

point out the main characteristics of unbundling as the measure of structural regulation, its forms 
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and models of structural regulation of a similar purpose. 

2.Measures of ex ante and ex 

post nature aimed at creating 

and maintaining competitive 

energy markets 
Competition in the energy market presupposes a solid internal market where freedoms of private 

parties are guaranteed; vice versa, the internal market only functions at its best if it is competitive, if 

freedom of entrepreneurship, based on the principle of free competition, is not jeopardized. In 

addition to its importance for the completion of the internal market, competition policy focuses on 

business efficiency, achievement and maintenance of the efficient allocation of resources. In addition 

to this economic goal, upon which economic theory insists,[7] the most important goals of 

competition policy are the rise in consumer welfare and stimulation/innovation of the technological 

process.[8] Such goals may not be achieved by those measures prescribed by competition protection 

legislation, but rather, in a broader perspective, economic regulation which encompasses norms on 

protection of competition aiming at the prevention of monopolistic tendencies and abuse of a 

dominant position, as well as the whole range of other measures prescribed by a specific legislation 

in respective business sectors.[9] 

 

However, economic regulation should be differentiated from structural regulation, which may have 

the same goal: creating preconditions for the development of competitive markets. While economic 

in its focus takes a dynamic component of competitors behavior into account, structural regulation 

relates to statics. 

Legal norms referring to respective liberalized segments of the market, within which it is attempted 

to create a competitive market, supplement competition protection measures. Instruments of 

economic regulation, often attributed an ex ante character, aim at ‗opening‘ the market and ensuring 

the existence of a competitive market; while measures imposed in the process of competition 

protection, as ex post measures, aim at assuring that a competitive market exists in practice.[10] In 

sectors where the infrastructure is considered a form of natural monopoly, the goals of competition 

policy are supplemented with other public policy goals such as protection of users, environmental 

protection etc.[11] 

 

These other goals, goals of a social nature, call for a continuous process of regulation which should 

ensure that competition is actually happening, not only as a process of competing, but in its static 

meaning as the acceptable model of the market.[12] 

 

Such other goals may be fulfilled by a range of instruments such as licenses or permits, caps on 

profit margins and price controls, measures aimed at enhancing the transparency of business and 

management, equal access to networks and interconnection facilities, the introduction of universal 

service, and other measures designed to protect the users of services of general economic interest, 

etc. In the context of specific sector regulation of energy supply, as the service of general economic 

interest, such protective measures should ensure stable, reliable and safe supply of energy.[13] 
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In order to ensure continuous provision of services, as well as the trade and provision of energy in 

the internal market, national markets must open to competition, which means that the possibility of 

interconnection must be established. In addition to network access, safe and reliable provision of 

energy assumes investments in infrastructure by the owners or infrastructure operators. Due to big 

and continuous barriers to entry which do not open the possibility for the fully competitive market to 

emerge, competition protection measures by themselves do not represent the only solution; sector 

specific regulations and measures based on them should remain in force in order to ensure the 

transparency of access and prevent discrimination in infrastructure services, as well as to fulfill those 

non-economic goals.[14] 

 

The energy sector is a network industry—as are telecommunications, transport, some local 

services—due to the fact that it is based on a fixed transport and distribution network and 

integration of other detachable production processes.[15] Within such vertical networks, namely the 

chain of energy distribution, integration may take on various forms, such as the production of 

electricity, extraction and processing of gas and its eventual storage, various aspects of energy 

trading and sale to households. Two main forms of energy, electricity and gas, differ in that the 

former, as opposed to the latter, as a secondary source, does not require storage. Transmission 

system operators as well as infrastructure operators actively participate in the chain of distribution, 

for example by maintaining the power level or pressure in the pipeline. One of the key aspects of 

competitiveness in this sector are interconnectors that connect various systems of gas and electricity 

distribution. Energy transport and distribution infrastructure is a precondition for the existence of 

specialized enterprises in the energy sector. Due to the fact that there is an inherent conflict of 

interest in the structure of vertical integrations in energy production and supply, which is the main 

reason for unbundling of ownership,[16] a competitive market will not be created if there is 

discrimination in that monopolistic segment of a network industry. 

 

In accordance with neoliberals‘ mantra ‗competition whenever possible, regulation only when 

necessary‘, it is obvious that markets opening to competition, where there is a big disparity in 

bargaining power, and where some subjects depend on the infrastructure owned by others, a 

regulatory framework to ensure the effective functioning of the market and an optimal level of 

competition should be created. Namely, regulatory instruments create preconditions for the 

existence of a competitive market, while competition protection measures ensure that the dynamic 

competitive process is actually occurring. 

 

Mostly due to the ex post character of competition protection measures,[17] should it become 

evident that such measures do not eliminate market imperfections and contribute to market 

opening, sector specific regulation would introduce a range of measures with the aim of eliminating 

market barriers to the establishment of an optimal level of competition, even before the proof of 

uncompetitive conduct harming competition has appeared. Nevertheless, in addition to an abstract 

analysis, ex ante measures are often based on historical data on the application of competition 

protection measures of an ex post nature, and so it is hard to draw the clear line between ex ante 

regulation and ex post competition protection.[18] 

 

One such measure is the unbundling of energy transmission from production and distribution, but 

this measure is specific in that it may represent an ex post[19] measure of a structural nature 

imposed by competition protection authorities as the sanction in cases of abuse of a dominant 

position.[20] As an ex ante measure, the unbundling of transmission infrastructure assures better 

certainty and legal security for market participants, although its introduction augments their 

compliance costs. In addition to this, independent regulatory agencies responsible for the mission of 

regulating selected market sectors as a rule have the possibility of legislative initiative in relation to 

the fulfillment of their main goals, as well as a greater choice of measures of the regulatory regime 

of preventive and proactive nature. 
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As a regulatory instrument, transmission unbundling is introduced to strengthen and improve the 

regime of third party access to transmission infrastructure,[21] and at the same time, to prevent 

discrimination in using the necessary infrastructure.[22] Namely, in a vertically integrated energy 

sector, as well as other markets with developed infrastructure, infrastructure may be viewed as a 

natural monopoly, bearing in mind the fact that large capital investment is needed to produce the 

energy unit.[23] Subjects controlling natural monopolies often have a dominant position. Therefore 

regulating access to network not only simulates competition, but enables the overcoming of the 

absolute advantages, as barriers to entry.[24] 

 

Infrastructure control opens a range of possibilities for the exercise of non-competitive behaviors. 

Those in need of the infrastructure often have a worse bargaining position and, as a rule, due to the 

existence of a natural monopoly element, do not have choice. When talking about vertically 

integrated chains of the energy supply, noncompetitive conduct may take the form of discriminatory 

conduct such as refusal to deal with competitors, unequal conditions of access to the network, price 

discrimination in accessing the network, often in the form of predatory pricing. Uncompetitive 

conduct may relate to users as well, through various forms of unfair business practices.[25] One of 

the competitive concerns in a vertically integrated chain is the possibility of cross subsidization 

within the integrated chain of energy supply.  

3.The notion and forms of 

unbundling 

3.1.Broad and narrow concepts 

of unbundling 
In the academic literature on the energy sector in the EU, the notion of ‗unbundling‘ is often used to 

mark further directions of liberalization of internal energy markets and the strategy of raising 

competitiveness. Such a broad concept practically equalizes this institute with the practice developed 

by the Court of Justice[26] known as the essential facilities doctrine,[27] as an enlargement of the 

prohibition of discrimination in order to encompass the privileged treatment of connected parties to 

the deterrent of consumers, which limit or prohibit the access to facilities necessary to exercise 

certain economic activities. Moreover, a broader concept of the unbundling as an institute often 

encompasses access to network regulation, which is known in the literature as third party access.[28] 

However, it is important to remark that these are two different institutions. Unbundling of the 

transmission from the remainder of the energy supply chain is exactly the result of inappropriate 

regulations aimed at ensuring network access. This is, primarily, a structural reorganization of the 

network infrastructure, including facilities for the storage of natural gas. 

 

A narrower notion of this cathegory is not only used in the context of energy sector, but also in other 

infrastructures of services of general economic interest. The OECD clarified this institute notion as 

statutory interference with the freedom of entrepreneurship; the restructuring of a vertically 

integrated chain of supply in activities based on the infrastructure, so that the infrastructure 

necessary for supplying the end users may be used not only by state monopolies and enterprises 

authorized to exercise a legal monopoly, but as well new subjects following liberalization of the 

market.[29] 
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The extent of interference with the freedom of entrepreneurship depends on whether it relates to a 

narrow concept of unbundling or the alternative models having the same purpose, which represent 

the alternative to full structural unbundling. 

 

A narrow conception of unbundling assumes the prohibition for an energy subject participating in 

the production and supply to own or operate the transmission system.[30] It means structural 

separation through the change of ownership of infrastructure by its transfer to third persons, fully 

independent from other subjects in the supply chain, as well a ban on connected persons from 

exercising direct or indirect control over the subjects operating the transmission systems, or from 

influencing their decisions.[31] Although in the European Commission‘s official documents there is 

no explicit explanation that this relates to the ‘narrow‘ conception, such a concept may be referred 

to as full structural unbundling.[32] 

 

Full structural unbundling therefore refers to separation from the group of connected subjects within 

the chain of energy supply. As a form of ownership separation, this is clearly the most interventionist 

mode of interfering with the freedom of entrepreneurship. It has been said that this was the best way 

to eliminate the potential danger that parts of a previously integrated system could continue to 

cooperate.[33] 

 

The most interventionist instrument of the achievement of full structural unbundling is 

nationalization or expropriation.[34] Here the enterprise taken over by the state becomes a publicly 

owned enterprise, or the state transfers this enterprise to third parties not connected with subjects 

performing activities related to energy. The alternative to nationalization and expropriation, with 

almost identical goals, is the forced sale to unrelated third parties. However, if the owner of the 

transmission system has not been acknowledged the right to choose the buyer, and is not 

authorized to negotiate a price, forced sale does not differ from expropriation. In this sense, 

structural unbundling does not only assume formal separation of ownership, but also the prohibition 

of control of, or exercise of significant influence over, the operation of transmission systems. 

One organizational form is the creation of a national operator of transmission networks system, but 

the right to ownership is, as a rule, limited to networks infrastructure. The transmission network is 

therefore in the regime of public ownership, state or municipal. If there is a possibility that existing 

operators may become shareholders of the national operator of transmission networks, this form is 

known as club ownership,[35] within which the existing owners practically loose control and decision 

making rights in relation to core elements of the functioning of transmission systems. One 

possibility, which does not envisage state ownership, is the authority, based on the law[36] or 

contract, authorizing the national transmission system operator to obtain selective control rights, to 

substantially limit rights of owners in terms of functioning of the system. This brings the concept of 

unbundling closer to alternative models of independent operators, which will be addressed further in 

the text. 

 

In addition to full structural unbundling, as the narrow conception of this instrument, unbundling 

may also be exercised within the group making the chain of energy supply, which practically means 

that it is not necessary to transfer the ownership of infrastructure assets, but rather to transfer 

decision making rights to the subject who will govern the system of transfer in respect of the 

functioning of the network. In this sense there is also ‗economic‘ unbundling, when the operator of 

transmission system is not the owner, but practically governs the network and is fully independent 

from the owner of assets comprised in the transmission network.[37] Of a similar effect is the 

possibility that shares of a vertically integrated enterprise, owner of the infrastructure, are held by an 

independent third party.[38] This is done in order to prevent the possibility that shareholders of a 

vertically integrated group govern the infrastructure. This would essentially represent so called 

‘operational unbundling‘ as it relates to the separation of ownership and control,[39] but as such 
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opens a number of questions in the domain of company law.[40] 

Therefore it may be concluded that unbundling, in addition to its narrow concept known as full 

structural unbundling, also assumes limitation of governance as one of the main rights of owners. 

Before discussing the alternative models prescribed by European legislation, which have the same 

goals as full structural unbundling, several main models of structural unbundling according to the 

level of interference into the freedom of entrepreneurship should be presented. 

3.2. Division of unbundling in 

relation to the level of 

interference with the freedom 

of entrepreneurship  
a) Unbundling of the accounts 

 

Unbundling of the accounts is the lowest level of interference with the freedom of entrepreneurship. 

This type of unbundling assumes the duty to keep separate accounts for the activity of transmission, 

as well as distribution,[41] as in case of enterprises owned by different owners, in order to enhance 

the transparency of decision making and especially to eliminate the possibility of cross-subsidization 

among connected subjects. The existing organizational form shall not change, but only the method 

of accounting, in order for the income statement and balance sheet to specifically state the profit 

from energy transmission.[42] Unbundling of accounts, however, refers to internal accounting, and 

not the duty to provide separate annual accounts, which must be done in the regime of corporate 

(legal) unbundling.[43] 

b) Functional (organizational) unbundling 

 

Organizational or functional unbundling does not assume ownership restructuring, but such internal 

restructuring through the separation of specific activities, the detachment of transmission operation 

from other activities. As a rule, this form is an upgrade to the unbundling of accounts. Functional 

unbundling does not require the transmission system to be formally divided into appropriate 

organizational forms (e.g. subsidiaries), those may be as well decentralized through separate 

divisions within the same organizational body and governed by the same management. That is why 

this form is known as ‘pseudo structural regulation‘.[44] 

 

Functional unbundling is often followed by informational unbundling, taking into account those 

requirements which are often prescribed in accordance with rules or business practices related to the 

confidentiality of information on the operation of transmission systems. This requirement aims to 

prevent the possibility that other organizational units acquire insider information, which would 

eventually serve as a basis for discriminating against third parties wishing to get access to the 

network.[45]  

c) Legal (corporate) unbundling 
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Legal, or otherwise known as corporate unbundling,[46] assumes the organizational restructuring 

from a formal legal perspective, that is to say unbundling through the establishment of a new 

subject which is organized as a separate legal entity and independent from other subjects of energy 

activities. The network operator and the network may be in the ownership of the distributor, but the 

network operator must neither produce nor distribute the energy within the same company, nor own 

shares in the same. This form encompasses the unbundling of accounts as well, but does not refer to 

internal accounts, but rather to the duty to submit separate accounting reports for the unbundled 

legal entity, allows for the application of different methodologies. Predominantly focused on the 

form, this model does not remove the possibility of other companies‘ management influencing the 

business of transmission.[47] To prevent this concern, corporate unbundling is often implemented 

alongside operational unbundling. These two instruments are complementary, they do not overlap, 

but are often introduced together.  

d) Operational unbundling 

Corporate unbundling is thus just a formal requirement to conduct the activities of energy 

transmission within a separate legal form, formally differentiated from other subjects in the energy 

system. Operational unbundling encompasses all the other measures aimed at achieving the 

independence of operators in terms of a greater institutional, personal and operational 

independence, including human, material and financial resources.[48] The essence of operational 

unbundling lies in the fact that managerial decisions on network operation should not be formulated 

under the influence of connected companies, but assumes shareholders‘ possibility to determine the 

strategic business decisions such as dividend payoff, share disposal etc. However, operational 

unbundling often requires corporate unbundling, mostly due to the fact that without it, limitations 

on the management in vertically integrated systems would be difficult. In short, operational 

unbundling encompasses all measures whose goal is to attain internal separation of activities and to 

establish a clear line of responsibility for certain activities.  

3.3.Similar models of structural 

reorganization  
The initial proposal of the European Commission advocating the introduction of full structural 

unbundling had been severely criticized both by academia and authorities of the member states, 

particularly because the EU lacks the explicit mandate to regulate the energy sector, as well as 

because such forms of restructuring are not in line with the freedom of private ownership, which is a 

constitutionally protected right in all member states. That is why EU institutions were forced to reach 

compromise through negotiations and cooperation with member states and independent experts in 

the process of drafting the legislation.[49] In addition to more detailed rules on the forms of 

unbundling regulated in the second generation directives, several models of structural 

reorganization that represent an alternative to full structural unbundling were another result of this 

regulatory cooperation. What needs to be stressed is the fact that these alternative systems might be 

chosen only if the relevant operator was part of a vertically integrated system until the the two 2009 

directives entered into force (September 3, 2009). 

 

Independent System Operator – ISO is an alternative to full structural unbundling with quite similar 

effects. One might say that the independent system operator and full structural unbundling, 

following the publication of the third generation of energy directives, represent the two main models 

of transmission unbundling.[50] It appears that the text of these directives is clear in this sense, as 

article 13(4) of the Directive 2009/72/EC and article 14(4) of the Directive 2009/73/EC emphasize 

that the independent system operator acts as the transmission system operator. 
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Article 13 of the new Energy Directive and article 14 of the new Gas Directive prescribed that the 

owner of the transmission system shall submit the request for establishing the ISO, which must be 

approved by national regulator should the requirements relating to resources, activities and 

investments into the infrastructure, as foreseen by directives, be met. This is a prerequisite for the 

European Commission to agree.[51] Vertically integrated subjects remain the owner of assets 

belonging to the network and have the right to a controlled profit, but the network is managed by 

the subject, which must be entirely independent from the vertically integrated company and which 

must exercise all functions attributed to the transmission system operator. 

 

Those directives prescribe, in detail, the duties of asset owners towards independent system 

operators, and as well towards the national regulator who has granted a license for the ISO and its 

relationship with users, as well as the internal relationship with the owner of assets. 

 

Essentially, the ISO model is a limitation of ownership rights of the owners and an upgrade to the 

established regime of third party access. Even within this model of structural reorganization, 

enterprises active in the production and supply of energy to users should not exercise control over 

the independent system operator. However, it is disputable whether the effect of such functional 

independence of the independent operator is appropriate. Should the same be able to exercise wide 

authorities of network governance, including investment, not been the owner of the infrastructure, 

the risk would still be assumed by the owner. It might be said that within this model of 

reorganization rights of infrastructure owners, the latter are practically limited to their rights as 

investors, even without the possibility to adopt key decisions, including the possibility for their 

eventual duty to invest in infrastructure, which is contrary to the freedom of establishment. 

Therefore, the ISO model assumes both legal and functional (organizational) unbundling.[52] 

 

By the beginning of 2008, upon initiative of several EU member states led by France and Germany, 

the ‘third approach‘ had been suggested, which is essentially a more complex form of corporate 

unbundling. This proposal gained support from the Council of Energy Ministers and the European 

Parliament,[53] and is known as Independent Transmission Operator – ITO. [54] As an alternative to 

absolute unbundling, this model allows a vertically integrated subject to maintain its transmission 

network, manage it as a connected company and have financial independence, in order to protect the 

interests of vertically integrated persons. However, different activities of energy supply, especially 

transport, should be provided by different legal entities, so the enterprise managing infrastructure 

needs to transform into closed company (or, eventually, another form) including further 

requirements set with regards to the conduct of business aimed to ensure its independent position 

in relation to vertically integrated subjects. For this reason this system is also known as the Deep 

Independent System Operator.[55] From the standpoint of its personal substrate, this assumes 

separate management and supervisory boards, but the new regime has allowed some members of 

the management to be connected with the mother company and/or other daughter companies within 

the same group. But in return, the supervisory role of national regulators has been enhanced. On the 

other side, with respect to its material substrate, the model of the independent transmission 

operator presupposes that such a dependent company is the owner of all assets necessary for the 

functioning of the transmission network, and the network itself. The parent company may not 

exercise control over the everyday operations of the dependent company; the management of a 

dependent company is authorized to decide on financial affairs, adopt annual and long term financial 

plans and agree on duties towards shareholders.[56] 

 

Proposals for the third generation energy directives from 2007 had foreseen the so called share split, 

which seems to be accepted in adopted directives of 2009.[57] This measure was suggested by the 

Commission in order to accommodate some member states, notably Germany. From the shareholder 

standpoint, unbundling of shares should practically represent a reorganization of the shareholder 

capital, until its value remains unchanged; while structural ownership unbundling might be 

performed by a forced sale in certain situations. Namely, for their shares in vertically integrated 

energy subjects (including networks) the owners would receive different shares in new and entirely 
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independent companies, as well as companies active in the production and supply of energy. Should 

this result in a situation where someone has acquired control as defined in competition protection 

rules, a certain amount of shares must be sold.  

4.Short retrospection upon the 

competence of EU institutions 

and some important economic 

effects of unbundling 
While competition protection rules and the competence of the Commission are based on a founding 

Treaty, as the primary source of EU law, and such rules have a horizontal effect targeting all sectors; 

sector specific regulation is based on secondary legal sources (regulations and directives) adopted by 

the institutions of the EU on the basis of the Treaty and targeting selected sectors.[58] 

 

Having in mind the fact that the whole European competition protection policy is based on just few 

articles of the Treaty, including several secondary legal sources, energy regulation, based on few 

Treaty provisions, is much more dispersed.[59] In comparison with other activities based on network 

infrastructure, it might be said that in the domain of structural measures the energy sector is subject 

to much more detailed rules than other sectors. Although consciousness of the need to foresee a 

common energy policy was already evident by the 1950s, this segment of economic policy had not 

found its place in the Treaty of 1957. The first important steps towards common energy policy were 

made in late 1980s, when the Commission initiated the Program for a Single European Energy 

Market.[60] The creation of this market is, albeit, linked to the White Paper, ‗An Energy Policy for the 

European Union‘ of 1995,[61] when the first generation of directives emerged, directives which made 

the first steps in market liberalization and established minimal standards.[62] 

 

However, the Commission is criticized for its regulatory competences, notably with regards to 

unbundling, which interferes with the freedom of ownership and freedom of entrepreneurship. It was 

obvious when Commission strove to alleviate public pressure by initiating the process of 

coordination and implementing better regulation principles, to level the differences through 

transnational networks of national regulators, the scientific community, users, and the regulated 

subjects.[63] In addition to prescriptive rules, technical standards are also formulated using the 

process of coordinating activities and measures, through various for a and networks of national 

regulators.[64] Technical standards often become mandatory through annexes to regulations.[65] 

Even when they are not compulsory, standards and guidelines enacted through such cooperation 

have significant impact on the practice of national regulators and legislation in member states. 

 

As a segment of the EU energy policy, although measures in the energy sector are mentioned in the 

Treaty,[66] the competence of the EU in this domain was not explicitly foreseen,[67] and the failure 

to adopt a Constitution for Europe has jeopardized the formal establishment of competences of the 

EU.[68] 

 

Due to the fact that even from the first attempts to liberalize the market, the role of European 

institutions has been controversial,[69] as member states fought to maintain their competences, 

voicing the strategic importance of this sector, it seems that this was the reason that pushed the 
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Commission to enable the process of coordinated regulation. It might be said that member states 

had tacitly accepted the Treaty basis for energy market regulation: articles 47(2), 55, 94, 95 and 

308.[70] However, in relation to structural unbundling, the fact that the EU competence based on 

article 295 of the Treaty signifies that it should not encompass measures that would be contrary to 

member state rules on the protection of private ownership. Even if article 95 of the Treaty were to be 

interpreted in a sense that EU institutions should have competences in the energy market, including 

structural measures, the legitimacy of such measures should be judged in line with the subsidiarity 

principle and must be proportional to its goals.[71] With other words, EU institutions might be 

competent only if member states could not reach these goals by their own means, or if national rules 

represent or might represent serious barriers to the functioning of the internal energy market. 

 

Full structural unbundling and the range of alternative mechanisms therefore represent a 

compromise between the Commission, and institutions of the EU and member states, which have a 

range of choice between various modalities of unbundling. However, the success of this third 

generation of energy regulation shall be subject to revision in two years after they have been 

implemented, as the 2009 directives foresaw the revision clause. The question of unbundling of 

ownership and breaking up of vertical structures is obviously a political question, but economic 

analysis should not be neglected. 

 

Although for such a young regime there is still no significant proof on the efficiency of structural 

unbundling, many authors are skeptical with regards to the use of such forms of sanctioning non-

competitive conduct as ex post measures imposed by the competition authorities,[72] while others 

think that usefulness of the enforcement of this measure, predominantly of ex ante character, will 

improve competitiveness and decrease the risk of state intervention, that is to say ensure better legal 

certainty.[73] As an ex ante measure, it will undoubtedly decrease the potential for discriminatory 

practices towards competitors, but it may also have an impact on the rise in horizontal integrations; 

incite competitiveness, but also lead to increased requirements for monitoring and control by 

national regulators. 

 

In its analyses and documents accompanying proposals for the third generation of regulations, the 

European Commission has emphasized as its reasons the fact that unbundling of ownership prevents 

discrimination against third parties in accessing the network, which should contribute to solving the 

problem of price formation on the wholesale markets. The Commission was of the opinion that long 

term supply contracts often represented a form of dominant position and market segmentation.[74] 

To justify the restrictive regime of unbundling, the Commission has often pointed out the fact that 

there was a systemic conflict of interest attributed to vertical integration of energy supply and 

network maintenance, which is manifested through the lack of motives of a group of connected 

companies to invest in infrastructure, due to potential increase of competitors who may use this 

system.[75] This is how better supply of energy may be achieved. Favoring full structural unbundling 

of infrastructure over energy production and supply, the Commission has stressed that unbundling 

might cause real incentives for new infrastructure and augment interconnection capacity.[76] 

 

However, some argue that the Commission has failed to provide significant empirical data, although 

interdisciplinary legal and economic analysis has been emerging.[77] Economists often emphasize 

that full structural unbundling is not economically justifiable and remark that the expectations in 

terms of achieving a higher level of competitiveness and better interconnection capacities are not 

justified; that costs which the unbundling of ownership would cause might exceed the benefits of 

introducing of this tool of regulation. Hence the overall conclusion of some studies is that legal 

unbundling is more efficient than structural unbundling.[78] Moreover, some say that full structural 

unbundling may lead to a lower adjustment in investments, so networks might become 

overburdened due to wrong assessment or tardy actions.[79]  
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5.Conclusion 
From the above text it may be concluded that the term ‗unbundling‘ has various meanings, as does 

the unbundling of transmission as the mechanism of structural reorganization. This term is often 

used in the literature on the EU energy sector in order to mark further steps in the liberalization of 

the internal energy market and the strategy of stimulating competitiveness. However, this instrument 

is about restructuring vertically integrated chains of supply in activities that assume the existence of 

infrastructure so that this infrastructure, necessary for the supply to users of services of general 

economic interest, is open not only to state monopolies and subjects which had a legal monopoly in 

the sector, but as well to new subjects that appear after the market liberalizes. 

 

Despite strong efforts by the Commission to introduce full structural unbundling, the emergence of 

the third generation of energy legislation was marked by a shift in the regulatory process and has 

stressed the impact of lobbying by stronger member states. In relation to unbundling of energy 

transmission, as an instrument of structural regulation in the energy sector, there is still not enough 

empirical data to predict whether models of the alternative nature would lead to a decrease in 

noncompetitive behavior of vertically integrated operators in some member states. 
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